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Hon. Catherine Shaffer

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY
CITY OF MERCER ISLAND,

WASHINGTON, a municipal corporation, No. 20-2-15730-9 SEA
Plaintiff, COMPLAINT FOR
DECLARATORY JUDGMENT AND
V. BREACH OF CONTRACT

CENTRAL PUGET SOUND REGIONAL
TRANSIT AUTHORITY, dba SOUND
TRANSIT,

Defendant.

Plaintiff City of Mercer Island, Washington (the “City”), alleges the following
claims against Defendant Central Puget Sound Regional Transit Authority dba Sound
Transit (“Sound Transit”), arising out of a 2017 Settlement Agreement (“Settlement
Agreement”) between the parties.

I. INTRODUCTION

1. For years, the City has worked cooperatively with Sound Transit to
implement the terms of the Settlement Agreement the parties reached to resolve issues
around the expansion of light rail and revisions to bus routes on Mercer Island. The
Settlement Agreement included compromises on the part of both parties as well as
benefits to both parties. One of the key terms that the City sought and received in the
signed Settlement Agreement was that there be no bus layovers, pick-ups, or drop-offs on

the north side of North Mercer Way. The City agreed that Sound Transit buses operated
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by King County Metro (“Metro”) could use the south side of that street. Another key term
the City negotiated for and received was to limit bus layovers to no more than 15 minutes
and only during the afternoon peak hours. The City specifically negotiated for and
received those terms to control (as much as it could) potential adverse impacts on traffic
and safety connected to Mercer Island’s only means of off-island access, and to protect (as
much as it could) the character of the street. These protections were, and still are, of great
importance to the City; the north side of North Mercer Way is the primary connection
point between Island Crest Way, the principal arterial providing access to the rest of
Mercer Island, and 1-90 westbound to Seattle. Metro reviewed the Settlement Agreement
before it was signed in 2017—and supported it.

2. Pursuant to the terms of that Settlement Agreement, the City has expedited
its review of Sound Transit’s permit applications. It has worked diligently to ensure that
the Mercer Island light rail station proceeds apace and to ensure that the parties faithfully
follow the terms of the Settlement Agreement. The City has acted in good faith
throughout the process, following the spirit and letter of the Settlement Agreement with
Sound Transit. The City relied on Sound Transit and Metro’s promises of good faith
when it entered into the Settlement Agreement; that reliance was misplaced.

3. Sound Transit has not lived up to its side of the bargain. For more than one
year Sound Transit has demanded several radical changes to the Settlement Agreement,
and has refused to compromise on these demands. Sound Transit has demanded unlimited
layovers. Sound Transit has demanded the use of both sides of North Mercer Way. And
Sound Transit’s approach has been to simply stonewall the City, refusing to offer any
concessions or to even mediate the issue. This approach simply ignores the terms of the
Settlement Agreement between the parties—which demands the parties always act in good
faith and use their best efforts to compromise. Sound Transit has ignored all of that. The

City has been left with no choice but to file this action seeking a declaration that the
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Settlement Agreement means what it says—the City may reasonably reject the material
changes that Sound Transit has demanded and Sound Transit may not force the City to do
what the Settlement Agreement does not contemplate.

I1. PARTIES

4, Plaintiff City is a non-charter optional municipal code city incorporated
under the laws of the State of Washington. The City’s principal place of business is
located in Mercer Island, King County, Washington.

5. Sound Transit is a regional transit authority organized under the laws of the
state of Washington.

I11. JURISDICTION AND VENUE

6. This Court has jurisdiction over this action under RCW 2.08.010, RCW
7.24.010, and RCW 7.24.020.

7. The City has standing to seek a declaratory judgment because an actual
justiciable controversy exists between the City and Sound Transit regarding the rights and
obligations of the parties pursuant to a contract.

8. This Court has personal jurisdiction over the parties because they have
transacted business in King County, Washington, and because Sound Transit’s acts and
omissions giving rise to this action occurred, and continue to occur, in King County,
Washington.

9. Venue is appropriate under RCW 4.12.020 because many of the
transactions, witnesses, and events giving rise to this claim took place and are located in

King County, Washington, and under the parties’ Settlement Agreement.

IV. FACTS

A. Genesis of the Settlement Agreement
10. In 1976, the City, the City of Bellevue, the City of Seattle, Metro, and the

Washington State Highway Commission entered into an agreement regarding the
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reconstruction of 1-90. The 1976 agreement provided for the construction of the center
lane on 1-90, and for Mercer Island commuters to use those lanes. This agreement was
reached in specific recognition that 1-90 is the only way on and off the island for the
residents of Mercer Island.

11. In 2004, the 1976 agreement was amended, with Sound Transit added as a
party. In relevant part, the 2004 amendment provided for the center lane to be converted
for use only as high capacity transit, eliminating the allowance that was previously agreed
to allow Mercer Island residents to access 1-90 through the center lane. Construction
began on the center lane in June 2017 and Mercer Island commuters were no longer able
to use the center lanes to access their homes or leave the island to reach Seattle.

12.  Various disputes between the parties and the Washington State Department
of Transportation (“WSDOT?”) ensued, with several lawsuits eventually being filed. The
City sought to ameliorate the negative impacts on the Mercer Island community’s
mobility and access caused by the changes to 1-90.

13. The City and Sound Transit ultimately resolved their differences through

entry into the Settlement Agreement.!

B. The Settlement Agreement Required the City and Sound Transit to
Cooperate and Act in Good Faith

14.  The Settlement Agreement recognized that the City and Sound Transit had
a shared interest in ensuring that the City, the Eastside, and the greater Puget Sound region
each had access to convenient and high quality public transportation. This was reflected
in the East Link Project (the “Project”). The Project (defined as the part of the East Link
Project occurring within the City’s boundaries) included the construction of light rail
stations running from downtown Seattle to Mercer Island and then on to Bellevue, along

1-90. It also covered changes to bus routes on Mercer Island.

1 A copy of the Settlement Agreement is attached hereto as Exhibit A.
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15. Due to the clear impact of the Project upon Mercer Island, the Settlement
Agreement recognized that each party had a joint interest in ensuring that appropriate
design and mitigation measures were implemented as a part of the Project and that the
Project itself would be a high-quality investment for the City, taxpayers, and Sound
Transit.

16.  Akey hallmark of the Settlement Agreement is cooperation. It provides

that both parties

understand and agree that the process described in this Agreement depends
upon timely and open communication and cooperation between the Parties.
In this regard, the Parties should communicate issues, changes, or problems
that arise with any aspect of the performance of terms of this Agreement as
early as possible in the process, and should not wait for explicit due dates
or deadlines. Each Party agrees to work cooperatively and in good faith
toward resolution of any such issues in a manner that ensures adequate
time for each Party to work through issues.

Settlement Agreement, § 2.1

17. That same section also requires the parties to “provide the necessary
resources and to work in good faith to diligently and timely develop” any further
agreements that may be necessary to implement the Settlement Agreement. Id. § 2.3.

18. The collaborative structure of the Settlement Agreement is also reflected in
its dispute resolution process, with the City and Sound Transit “agree[ing] that
cooperation and communication are essential to resolving issues efficiently. The Parties
agree to exercise their best efforts to resolve any disputes that may arise through this
dispute resolution process.” Id. § 17.2.

19. To encourage a good faith compromise of any dispute, the Settlement
Agreement implements a three-stage dispute resolution process. The “Level One” stage
provided that designated representatives of the City and Sound Transit would meet and
discuss any issues. If such good faith negotiations were not successful, then the dispute

would be referred to the next level.
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20. The second level provided that the respective senior design and
development officers would meet to further discuss and ideally resolve the dispute. If
such a meeting was not successful, then the dispute could be escalated to “Level Three,”
in which Sound Transit’s CEO and Mercer Island’s City Manager would meet directly and
attempt to resolve the issue in good faith.

21. If these meetings could not resolve a dispute, then the parties would be free
to either “file suit, seek any available legal remedy, or agree to alternative dispute
resolution methods such as mediation.” Id. 8 17.5. The parties likewise agreed that any
such disputes regarding the provisions of the Settlement Agreement would be resolved in

King County Superior Court. Id. § 27.2.

C. The City Negotiates Essential Protections Designed to Ensure That the
Project Is a High Quality Investment for the Mercer Island Community

22.  As part of the Settlement Agreement, the City and Sound Transit agreed
that, as preferred by the City, the integration of bus and light rail would follow the 77th
Avenue SE Configuration? (the “Configuration”). Sound Transit had favored a
configuration on 80th Avenue SE. The Settlement Agreement further modified the
Configuration in recognition of the City’s concerns regarding the transformation of 77th
Avenue SE (one of Mercer Island’s most heavily used core streets, connecting commuter
traffic from Island Crest Way, the Island’s primary arterial, to Seattle), including potential
short-term and long-term impacts to, among other things, traffic and safety. The parties
recognized that “[t]o the extent that King County Metro buses are necessary to coordinate
service, the Parties agree that the 77th Avenue SE Configuration cannot be implemented
without King County Metro’s agreement. The Parties will work collaboratively with King
County Metro to obtain its concurrence where necessary and document such concurrence

as appropriate.” Settlement Agreement, § 4.1.

% The 77th Avenue SE Configuration was one of two configurations identified in the 2017
SEPA Addendum, which was attached as Exhibit A to the Settlement Agreement.
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23. Sound Transit and the City agreed on a number of modifications to the
Configuration. As relevant here, the parties agreed that “all bus drop-off/pick-up and
layover areas (other than those for local Mercer Island buses) will be located on the south
side of North Mercer Way.” 1d. § 4.2(a).

24. Due to the involvement of Metro, the City agreed that it would not
unreasonably withhold its approval to changes in one or more of the below provisions

based on Metro’s operational concerns:

(a) In order to reduce impacts on traffic flow on North Mercer Way, all
pick-up/drop-off of passengers will be on the south side of North Mercer
Way.

(b) Other than in an emergency or due to equipment malfunction, bus
layovers are limited to no more than fifteen (15) minutes and then only
during the afternoon peak period (3:30pm - 7:00pm). Except as to buses
running entirely on electrical (battery) power, there will be no idling of
buses other than during actual pick-up and drop-off of passengers or while
waiting in traffic.

Settlement Agreement § 4.3.

25. These terms were of material importance to the City. The City agreed to
them in reliance upon a letter from Metro (the “Metro Letter”) sent to the city five days
before the Settlement Agreement was executed.®

26. The Metro Letter stated that “Metro supports the City’s preference as
identified in the agreement with Sound Transit for the 77th configuration over the 80th
configuration and will work with the City and Sound Transit to implement this design
with the modifications described in Section 4.2 of the Settlement Agreement between the

City and Sound Transit.”

3 The Metro Letter is attached hereto as Exhibit B.
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D. Sound Transit Breaches the Settlement Agreement

27. Instead, years later Metro reversed course, sending a letter to Sound Transit
in May of 2019 (the “Metro Demand Letter”) that demanded the Configuration be revised
to provide for unlimited layovers (rather than 15 minute layovers) and that layovers, pick-
ups, and drop-offs be allowed on not only the south side of North Mercer Way, but the
north side as well.

28.  The Configuration, which Metro had supported before the City entered into
the Settlement Agreement, was all of a sudden now “[u]nworkable.”

29. In October 2019, the City respectfully disagreed with this position, and
expressed surprise that Metro had so completely reversed course from its position in 2017.
The City notified Sound Transit that the requested change to unlimited layovers was
unreasonable, but indicated it was open to negotiating reasonable layover durations
greater than the 15 minutes set forth in the Settlement Agreement.

30. The City further explained its concern to Sound Transit that use of the
north side of North Mercer Way for layovers, pick-ups, and drop-offs would adversely
impact public safety; pedestrian, bicycle, and vehicular traffic; the built environment; and
landscape. The City further noted that the Metro Demand Letter relied upon a long-range
planning document and not an actual operational plan to support its claim that the changes
were necessary for “operational” reasons. The City concluded by noting that while it was
withholding its approval, it was “willing to consider other reasonable alternatives to, and
additional studies of, [Metro’s] demands. The City looks forward to a constructive
dialogue with Sound Transit and [Metro] on these issues in the hope that a reasonable
position can be agreed upon.”

31. In response, Sound Transit refused to even offer a compromise. It instead
made clear that it would push through the remaining work to finalize the Project as

quickly as it could.
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32.  Alarmed by Sound Transit’s intransigence, the City requested that the
parties enter into the three level dispute resolution process. Given that Sound Transit had
made clear that it was going to proceed as quickly as possible, the City requested that the
parties immediately move to mediate the issue.

33.  Sound Transit refused to mediate and refused again to offer any
compromise whatsoever. Instead, Sound Transit proposed that the Sound Transit CEO
and Mercer Island’s City Manager meet to discuss the issue. The City agreed.

34. The meeting was unsuccessful, as Sound Transit continued to refuse to
mediate or offer any reasonable compromises in the spirit of good faith that is a part of the
Settlement Agreement.

35.  After the meeting, the City again requested that the parties mediate, and
that Metro be included to ensure that a collaborative decision could be reached. Sound
Transit again refused this reasonable request and continued with the permitting process.

36.  Sound Transit has applied for a right-of-way use permit from the City that
makes clear its intention to violate the terms of the Settlement Agreement. Given that the
City is required to expedite its review and decision on this permit, the City was left with

no option but to file this suit.

V. PLAINTIFF’'S CAUSE OF ACTION
DECLARATORY JUDGMENT

37. The City realleges the preceding paragraphs and incorporates them by
reference.

38. For more than a year the City has attempted to amicably resolve its dispute
with Sound Transit relating to Sound Transit’s unreasonable demands that would
fundamentally alter key compromises included in the Settlement Agreement. Sound
Transit has refused to follow either the letter or the spirit of the Settlement Agreement.
Sound Transit disagrees with the City’s objections to its demands. Sound Transit has now

proposed final design plans and permits that reflect Sound Transit’s position.
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39.  Accordingly, a sufficient controversy exists between the parties regarding
these issues. This dispute is of sufficient immediacy to warrant the issuance of a
declaratory judgment.

40. Pursuant to RCW 7.24 et seq., the City seeks the following declarations:

a. A declaration that the Settlement Agreement is a valid contract
between the parties.

b. A declaration that under the Settlement Agreement Sound Transit
cannot require unlimited layovers, or pick-ups and drop-offs on both sides of North
Mercer Way.

C. A declaration that under the Settlement Agreement that the City’s

refusal of the proposed changes are reasonable.

VI. PLAINTIFF’S CAUSE OF ACTION
BREACH OF CONTRACT

41.  The City realleges the preceding paragraphs and incorporates them by
reference.

42.  The Settlement Agreement is a valid contract between the City and Sound
Transit.

43.  Sound Transit breached the Settlement Agreement by demanding revisions
and concessions of the City related to bus integration that were not allowed under the
Settlement Agreement. Sound Transit did not act in good faith in its performance under
the Settlement Agreement. The City has not received the full benefit of Sound Transit’s
performance.

44.  The City has performed in good faith and has reasonably withheld its
consent to certain demands made by Sound Transit, as authorized under the Settlement
Agreement.

45.  The City has suffered damages from Sound Transit’s breach in an amount

to be determined at trial.
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VIl. PRAYER FOR RELIEF

Plaintiff requests the following relief:

A A declaration that the Settlement Agreement is a valid contract between
the parties;

B. A declaration that under the Settlement Agreement Sound Transit cannot
require unlimited layovers, or pick-ups and drop-offs on both sides of North Mercer Way;

C. A declaration that under the Settlement Agreement that the City’s refusal
of the proposed changes are reasonable;

D. An award and/or indemnification of reasonable attorneys’ fees and costs to
the extent permitted by law and the Settlement Agreement;

E. Damages to be determined at trial; and

F. For such other and further relief as the Court deems just and equitable.
DATED this 26" day of October, 2020.
McNAUL EBEL NAWROT & HELGREN PLLC

By: _ s/Malaika M. Eaton
Malaika M. Eaton, WSBA No. 32837

By: _s/Charles Wittmann-Todd
Charles Wittmann-Todd, WSBA No. 54229

600 University Street, Suite 2700
Seattle, Washington 98101
(206) 467-1816
meaton@mcnaul.com
cwittmanntodd@mcnaul.com

and
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OFFICE OF THE CITY ATTORNEY
CITY OF MERCER ISLAND

By: _s/Bio Park
Bio Park, WSBA No. 36994

City Attorney

9611 S.E. 36" Street

Mercer Island, Washington 98040
bio.park@mercerisland.gov

Attorneys for Plaintiff City of Mercer Island,
Washington
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Exhibit B




King County

Department of Transportation
Metro Transit Division

General Manager’s Office

201 S. Jackson Street

KSC-TR-0415

Scattle, WA 98104-3856

October 13, 2017

Dear Ms. Underwood,

Metro appreciates the opportunity to continue to engage with the City of Mercer Island as transit
infrastructure and service decisions are being developed in relation to Sound Transit’s East Link
project. Metro values its partnerships with cities and other entities across King County and we fully
understand that planning and building for the future transit needs of residents is an ongoing
dialogue.

For the planned bus-rail intercept, Metro supports the City's preference as identified in the
agreement with Sound Transit for the 77th configuration over the 80th configuration and will work
with the City and Sound Transit to implement this design with the modifications described in
Section 4.2 of the Settlement Agreement between the City and Sound Transit. As East Link-related
work between Sound Transit and Mercer Island progresses, King County Metro would welcome an
opportunity to work with both parties on the details of implementing reliable, efficient, and practical
transit service at this location.

Metro is specifically interested in working with the City and Sound Transit to identify solutions for
a transit operator comfort station, enhancements to the pedestrian environment to improve the
functionality and appearance of this intercept location, traffic flow considerations, and additional
technical components as have been or may be identified by the project teams.

We at Metro appreciate the opportunity to continue to work with the City of Mercer Island and
Sound Transit as these core transit infrastructure and service decisions are being developed. Thank
you for reaching out to King County Metro. We look forward to continuing the good work in which
you and your team are involved.

Sincerely,

Rob Gannon
General Manager
King County Metro
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